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UNITED STATES OF AMERICA and DIsTRIcT DIRECTOR OF 
INTERNAL REVENUE, MANHATTAN DISTRICT. 
Defendants-A ppellees. 


BRIEF FOR DEFENDANTS-APPELLEES 


Statement of the Case 


Andrew L. Stone and M. Jeanne Stone (the “Stones’’), 
plaintiffs-appellants, are appealing from an opinion and 
order by the Hon. Edward Weinfeld, United States 
District Judge, Southern District of New York, filed on 
December 2, 1975. Judge Weinfeld’s opinion and order 
dismissed the Stones’ complaint against the United States 
of America and the District of Director of Internal Rev- 
enue, Manhattan District, defendants-appellees, for lack 
of subject matter jurisdiction. The dismissal was with- 
out prejudice to the filing of an amended complaint or 
commencement of a new action by Mr. Stone seeking 
damages against the United States for $10,000 for breach 
of contract. 
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Plaintiffs had commenced their action by filing a com- 
plaint on August 21, 1974. The complaint requested a 
judgment: (1) enjoining defendants from enforcing a 
jeopardy assessment which had been made against the 
Stones more than two years previously covering income 
tax deficiencies and penalties totalling $7,108,861.73 for 
taxable years 19638 through 1967; (2) directing specific 
enforcement of an escrow agreement dated July 24, 1970 
by causing the release to Mr. Stone of income derived 
from escrow assets which was not being paid out to him 
by reason of defendants’ enforcement of the jeopardy 
assessment; and (3) awarding damages in the sum of 
six million dollars in favor of Mr. Stone for defendants’ 
breach of the escrow agreement. 


By notice of motion filed December 11, 1974, defend- 
ants moved to dismiss plaintiffs’ complaint, pursuant to 
Rule 12(b) of the Federal Rules of Civil Procedure 
(“Fed. R.Civ. P.”), for lack of subject matter jurisdic- 
tion and for failure to state a claim upon which relief 
can be granted. The Stones filed an affidavit in opposi- 
tion to defendants’ inotion and also filed an amended 
complaint pursuant to Rule 15(a), Fed. R. Civ. P. The 
amended complaint reduced to $10,000 Mr. Stone’s dam- 
age claim for defendants’ alleged breach of the escrow 
agreement, but joined the damage claim wit a request 
for specific performance. The Stones also added factual 
allegations in support of their claim that the computations 
underlying the jeopardy assessment were arbitrary and 
capricious. Defendants’ motion resulted in the district 
court’s opinion and order from which the Stones now 
appeal. 
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Issues Presented on Appeal 


1. Did the district court properly dismiss for lack 
of subject matter jurisdiction the Stones’ claim that the 
assessment was arbitrary and without factua! basis? 


2. Did the district court properly dismiss for lack 
of subject matter jurisdiction the Stones’ claim that the 
determination of jeopardy was made in bad faith? 


Facts 


In 1968, Andrew L. Stone, who was the principal 
stockholder, a director and the chief executive and fiscal 
officer of Chromcraft Corporation (‘“Chromcraft”) and 
its successor, Alsco, Incorporated (‘‘Alsco”), was indicted 
in the United States District Court for the District of 
Columbia. The thirty-count indictment charged Mr. Stone, 
Chromeraft, Alseo, Francis N. Rosenbaum and two 
other individuals with conspiracy and substantive crimes 
to defraud the United States from 1963 until 1967 
through the presentation of false and fictitious invoices 
and statements and the receipt of illegal kickbacks in 
connection with the production of rocket launchers by 
Chromeraft and Alsco pursuant to contracts with the 
Department of the Navy. The conspiracy count alleged 
that over four million dollars had been fraudulenly and 
illegally obtained by Mr. Stone and his co-conspirators 
and diverted into Swiss bank accounts maintained fer 
their personal benefit. JA-5, 15, 22-38." Mr. Stone pled 
guilty to the conspiracy count and to eight substantive 
counts. JA-5, 15. 


*“JA.” followed by a number is a page reference to the 
Joint Appendix nled by plaintiffs-appellants in connection with 
this appeal. 
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In 1969, Mr. Stone was again indicted, this time in 
the United States District Court for the Eastern District 
of Missouri. He was charged with violations of and con- 
spiracy to violate the Munitions Control Act from 1961 
until 1969 by exporting arms, ammunition and imple- 
ments of war without government approval and by use 
of false statements. Mr. Stone pled guilty to one count 
of this indictment. JA-5, 15. 


In 1969, the United States commenced two separate 
civil actions against Mr. Stone, Chromcraft and Alsco 
in the Kastern District of Missouri and in the District 
of Columbia. The complaints alleged various claims 
under the False Claims Act, 81 U.S.C. § 281, et, seq., and 
the Anti-Kickback Act, 41 U.S.C. $51 et seq., for breach 
of warranty, recoupment of public funds paid by mistake 
and declaration of a constructive trust. The government 
requested single damages in excess of six million doliars 
and double that amount under the False Claims Aci. JA- 
16. The government’s civil claims against Mr. Stone were 
largely based upon the fraudulent and criminal acts 
which had resulted in his indictments and guilty pleas. 
JA-5.* 


On July 24, 1970, Mr. Stone and the United States 
entered into an escrow agreement in order to assure that 
sufficient assets of Mr. Stone would be available to satisfy 
any judgment obtained by the government in connection 
with its civil, non-tax actions against him. JA-5, 16-17, 39- 
45. Under the agreement, Mr. Stone deposited in escrow 
$2,500,000 par value short-term securities and shares of a 
wholly-owned corporation. JA-39, 42, 46. The escrow 


*The First Amended Complaint filed by the United States 
in connection with its civil action against Mr. Stone in the 
Eastern District of Missouri and Mr. Stone’s Answer thereto are 
attached as Exhibit C to Defendants’ Affidavit in Support of 
the Motion to Dismiss, but are not included in the Joint Appen- 
dix on this appeal. 
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agreement provided that dividends or interest derived 
from the securities were to be deposited in an account in 
Mr. Stone’s name. JA-6, 40. The agreement also stated 
tnat the Civil Division of Department of Justice would 
use its best internal efforts to dissuade any other agency 
of the United States from proceeding against the property 
or assets of Mr. Stone. JA-6, 44. 


In addition to the government’s two civil, non-tax 
actions, at least four private civil actions were instituted 
against Mr. Stone in federal district courts. These 
actions also were based upon the fraudulent and criminal 
conduct which had resulted in Mr. Stone’s indictments 
and guilty pleas. JA-17. In 1971, the government’s two 
actions and the four private actions were coordinated 
and consolidated for pretrial proceedings pursuant to 28 
U.S.C. 31407. In re Alsco-Harvard Fraud Litigation, 
325 F. Supp. 315 (J.P.M.L. 1971). 


On February 7, 1972, the Internal Revenue Service 
made a jeopardy assessment against the Stones, pursuant 
to 26 U.S.C. § 6861, covering income tax deficiencies and 
penalties totallying $7,108,861.73 for taxable years 1963 
through 1967. The deficiencies consisted of $4,739,241.14 
for taxes and $2,369,620.59 for a 50° fraud penalty, im- 
posed pursuant to 26 U.S.C. § 6653(b). JA-6, 18, 48. The 
Stones had filed joint income tax returns for each of those 
five tax years. JA-4. On April 6, 1972, within sixty days 
of the jeopardy assessment, the District Director of Inter- 
nal Revenue, Manhattan District, issued the Stones notice 
of the jeopardy assessment, attaching a five-page schedule 
which detailed to government’s computation of the taxes 
assessed. JA-18, 40-53. The schedule indicated that 
in ierge measure the tax deficiencies resulted from the 
determination that the Stones realized income and capital 
gain from payments illegally obtained and diverted by 
Mr. Stone and his co-conspirators. JA-50-53. 
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In July, 1972, the Stones each filed a petition in the 
United States Tax Court, pursuant to 26 U.S.C. s 6213 /a), 
seeking a redetermination of the income iax deficiencies 
and additions assessed. JA-18. Mrs. Stone alleged that 
she was an innocent spouse under 26 U.S.C. s 6013/e) 
and thus not liable for the alleged deficiency. JA-18. In 
his answer to the petitions, the Commissioner of Internal 
Revenue contended that Mr. Stone’s fraudulent conduct 
in connection with Chromcraft and Alsco’s production of 
rocket launchers resulted in understated taxable income 
of the corporations which had been diverted to the bene- 
fit of Mr. Stone during the tax years in question. JA-65- 
67. The Commissioner also denied Mr. Stone’s innocent 
spouse claim. The Tax Court actions are still pending. 
JA-18. 


In August, 1974, two and one-half years after the 
$7,108,861.73 jeopardy assessment and two years and one 
month after commencement of the Tax Court proceedings, 


the Stones instituted the present action to enjoin defend- 
ants’ collection of the taxes and penalties assessed. De- 
fendants moved to dismiss based upon an eight-page affi- 
davit and eleven exhibits containing facts relevant to the 
computation of the tax deficiencies and additions assessed 
and to the determination, pursuant to 26 L.u.u. § 6861, 
that collection of the deficiencies would be jeopardized 
by delay. Most if not all of these facts were already at 
the Stones’ disposal by reason of the criminal and civil 
actions brought against Mr. Stone and the Stones’ Tax 
Court actions. These same facts formed the basis for 
Judge Weinfeld’s opinion and order dismissing the com- 
plaint for lack of subject matter jurisdiction. 
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ARGUMENT 
POINT | 


The District Court properly dismissed plaintiffs’ 
claim that the assessment was arbitrary and with- 
out basis in fact. 


Plaintiffs’ complaint sougat to enjoin defendants from 
collecting income taxes and penalties which had been 
jeopardy assessed. The district court’s authority to pro- 
vide such equitable relief is strictly limited by the statu- 
tory prohibition of the Anti-Injunction Act, 26 U.S.C. 
$ 7421(a}, which states in relevant part: 


‘ 


‘... [N]o suit for the purpose of restraining the 
assessment or eoliection of any tax shall be main- 
tained in any court by any person... .” 


As the district court properly observed: 

“The essential purpose of this anti-injunction pro- 
vision is to enable the government to assess and 
collect taxes allegedly due as expeditiously as pos- 
sible without judicial intervention. Those chal- 
lenging a deficiency assessment may litigate its 
legality either by petition to the Tax Court... or, 
upon payment of the tax and denial of a refund, 
by a refund action in the federal district court, 
or...in the Court of Claims.” [footnotes omitted. ] 
JA-98. 


The broad expanse of the anti-injunction provision 
was clearly defined by the Supreme Court in Enochs v. 
Williams Packing & Navigation Co., 370 U.S. 1 (1962). 
In Williams Packing, the Court held that 26 U.S.C. 
§ 7421(a) withdraws jurisdiction from a federal court 
unless two strict conditions are satisfied: (1) it is ap- 
parent that, under the most liberal view of the law and 
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facts, the government cannot ultimately prevail; and 
(2) traditional requirements for equity jurisdiction can 
be met. Enochs v. Williams Packing & Navigation Co., 
supra, 870 U.S. at 5-7. In a series of recent decisions, 
the Supreme Court has reiterated the holding of Williams 
Packina. Commissioner v. Shapiro, 44 U.S.L.W. 43138 
(U.S., March 8, 1976) ; United States v. American Friends 
Serv. Comm., 419 U.S. 7 (1974); Bob Jones Univ. V. 
Simon, 416 U.S. 725 (1974); Alexander v. “Americans 
United”, Inc., 416 U.S. 752 (1974). 


To support their request for injunctive relief, plain- 
tiffs contended that the government’s assessment of taxes 
and penalties was arbitrary and capricious, without 
foundation in fact. JA-9. Compare Pizzarello v. United 
States, 408 F.2d 579, 583-86 (2d Cir. 1969), cert. denicd, 
396 U.S. 986 (1970), with Hamilton v. United States, 309 
F. Supp. 468, 472-74 (S.D.N.Y. 1969), aff'd, 429 F.2d 
427 (2d Cir. 1970), cert. denied, 401 U.S. 913 (1971). 
The district court analyzed this contention in light of the 
rigid conditions of Williams Packing and with the aid of 
defendants’ affidavit and eleven exhibits. Judge Weinfeld 
concluded that 


“ 


. the deficiency determination was not drawn 
out of thin air. Both the criminal and civil dam- 
age actions furnish a substantial foundation to 
support the claim for additional taxes beyond 
those reported by plaintiffs in their tax returns 
for the years in question.” JA-101. 


The district court supported its conclusion (JA-101- 
102) by referring to counts of the indictment in the 
District of Columbia to which Mr. Stone had pled guilty. 
The conspiracy count of this indictment charged that from 
January 1, 1963 through at least February 1, 1967, Mr. 
Stone and others had conspired to defraud the govern- 
ment in connection with Department of the Navy con- 
tracts with Chromcraft and Alsco for the procurement of 
rocket launchers. In furtherance of this conspiracy, the 
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co-conspirators, between July 1, 1963 and March 1, 1966 
alone, had diverted into Swiss bank accounts over four 
million dollars in payments fraudulently obtained from 
the government. These foreign bank accounts had been 
maintained for the personal use, gain and benefit of 
Mr. Stone and his co-conspirators. JA-26-30.* As indi- 
cated in the government schedule, attached to the April, 
1972 notice of deficiency (JA-50-52), and the govern- 
ment’s answer to Mr. Stone’s Tax Court petition (JA-66- 
68), these diverted payments were substantially responsi- 
ble for, the government’s determination that the Stones 
had additional income totalling some 6.8 million dollars, 
resulting in a tax deficiency of approximately 4.7 million 
dollars for tax years 1963 through 1967 and a 50% 
fraud addition of about 2.35 million dollars. Based upon 
these facts, the district court rejected plaintiffs’ contention 
that the government’s assessment was without substance. 
J A-102-103. 


The Stones argue on this appeal that Judge Weinfeld 
erroneously failed to cause evidence to be adduced showing 
that the jeopardy assessment had a basis in fact. Ap- 
peliants’ Brief, p. 10. Their contention seems to be that 
the distric. court’s opinion “did not result from the 
requisite factual showing of a valid basis for the assess- 
ments” ( Appellants’ Brief, p. 18) because ‘1) no facts 
were presented to the district court to support the 
government’s claim that unreported income of Chrom- 
craft was constructively received by Mr. Stone and (2) 


*The government’s amended complaint in the Eastern Dis- 
trict of Missouri, filed some three years after the criminal 
indictments, a'leged that Mr. Stone, Chromcraft and Alsco were 
paid in excess of $6 million from 1963 until some time after 
Jul 1967 on tue basis of fraudulent invoices submitted to the 
government. Mr. Stone’s answer admitted the submission of 
fraudulent invoices and admitted that monies received were 
transferred into Swiss bank accounts in which Mr. Stone had an 
interest. The amended complaint and Mr. Stone’s answer are 
attached as Exhibit C to Defendants’ Affidavit in Support of the 
Motion to Dismiss. 
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Francis Rosenbaum, a co-conspirator of Mr. Stone, has 
been charged with the same alleged diverted income. 
Appellants’ Brief, pp. 15-16 and n.12. This contention 
is without merit. 


In order to show Mr. Stones’ constructive receipt of 
dividend distributions from Chromeraft and Alsco, the 
government is not required to establish that the distribu- 
tions were considered dividends by the corporations or its 
stockholders, or that any formalities of a dividend declara- 
tion were observed. The crucial showing to be made is 
whether, in light of all the evidence, there was a distri- 
bution of available earnings or profits under a claim of 
right or without expectation of repayment. Clark v. Com- 
missioner, 266 F.2d 698, 711 (9th Cir. 1959); see United 
States v. E. Regensburg & Sons, 221 F.2d 336, 337 (2d 
Cir.), cert. denied, 350 U.S. 842 (1955). The courts have 
consistently held that where controlling stockholders divert 
corporate income to themselves, the diverted funds should 
be treated as constructive dividends. Factor v. Commis- 
sioner, 281 F.2d 100, 112 and n.24 (9th Cir. 1960), cert. 
denied, 364 U.S. 933 (1961); Simon v. Commissioner, 
248 F.2d 869, 873 (8th Cir. 1957) (and cases cited 
therein). This tax treatment is grounded in the principle 
that taxation is less concerned with the refinements of 
title than with “actual command over the property taxed 
—the actual benefit for which the tax is paid.” Corliss v. 
Bowers, 281 U.S. 376, 378 (1930); cf. James v. United 
States, 366 U.S. 213, 219-20 (1961) (embezzled money is 
taxable income to the wrongdoer in the year of embezzle- 
ment). 


Given these well-established principles, the Stones’ 
contention that there is ‘“|njot a scintilla of . ... evi- 
dence” to support the conclusion that Mr. Stone con- 
structively received unreported income of Chromcraft and 
Alsco ‘Appellants’ Brief, p. 16) is without force. At 
the time of assessment, Mr. Stone, who at all relevant 
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times had been principal stockholder * and chief fiscal and 
executive officer of Chromcraft and Alsco, already had 
pled guilty to using these corporations as vehicles for 
fraud and receipt of kickbacks (JA-15, 22-28) and for 
diverting over four million dollars in illegally-obtained 
payments into Swiss bank accounts maintained for the 
personal benefit of Mr. Stone and his co-conspirators 
(JA4-29-30). These facts clearly created a substantial 
basis for the government’s jeopardy assessment, which 
rested largely upon Mr. Stone’s constructive receipt of the 
diverted funds. 


Equally unavailing is the Stones’ argument that the 
jeopardy assessment lacks factual basis because Francis 
Rosenbaum,** a co-conspirator of Mr. Stone, has been 
charged with the same diverted income charged to Mr. 
Stone. As the district court properly observed, the gov- 
ernment may assert inconsistent positions and assess de- 
ficiencies against more than one person for the tax lia- 


bility so long as there is an accepted iegal basis for each 

assertion. Wiles v. Commissioner, 499 F.2d 255, 259 (10th 

Cir.), cert. denied, 419 U.S. 996 (1974); Estate of 
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Goodall v. Commissioner, 391 F.2d 775, 782-84 (8th 
Cir.), cert. demed, 393 U.S. $29 (1968), Thus. 


*In his Tax Court petition, Mr. Stone stated that he owned 
75% of the stock of Chromcraft from 1959 through 1964 and 
100% of the stock from 1965 through April 9, 1966. He alleged 
that in May 1966, Chromcraft merged with Alsco and he ex- 
changed 100% of his Chromeraft stock for 52% of the stock 
of Alsco. JA-57. 

** Francis Rosenbaum was indicted as a director of Chrom- 
craft and Alsco and as special counsel to these corporations. 
JA-28. 
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“|. [i]f the Commissioner is not acting arbitra- 
rily, he may, in order to protect the revenues, 
determine inconsistent deficiencies against both 
parties and thereafter assume the posture of a 
stakeholder in the final resolution of the matter.” 


L.C. Bohart Plumbing & Heating Ce., Inc. v. Commis- 
sioner, 64 T.C. 602, 616 (1975). Having uncovered a 
conspiracy to divert illegally-obtained sums amounting to 
millions of dollars, the government has the right if not 
the duty to charge both Stone and Rosenbaum with con- 
structive receipt of all diverted payments for tax pur- 
poses pending final legal determination of the respective 
interests of the two co-conspirators. 


In the face of the district court’s amply-supported 
finding that the deficiencies assessed rest on a “‘substan- 
tial foundation” (JA-101), the Stones seek comfort from 
Commissioner V. Shapiro supra, 44 U.S.L.W. 4313, a de- 
cision rendered by the Supreme Court since Judge Wein- 
feld’s opinion and order. Shapiro, however, offers no 
support for the Stone’s position in this litigation. 


In Shapiro, the Supreme Court decided that where 
irreparable harm was established by the taxpayer, the 
government would be required to disclose the factual 
basis for a jeopardy assessment which the taxpayer had 
alleged was arbitrary. Shapiro v. Commissioner, supra, 
44 U.S.L.W. at 4317-18. The Court’s rationale was that 


“tt]he taxpayer can never know, unless the Gov- 
ernment tells him, what the basis for the [jeop- 
ardy] assessment is and thus can never show that 
the Government will certainly be unable to prevail.” 


Shapiro v. Commissioner, supra, 44 U.S.L.W. at 4317. 


The Court further stated: 


“The Government may defeat a claim by the 
taxpayer that its assessment has no basis in fact 
—and therefore render applicable the Anti- 
injunction Act—-without resort to oral testimony 
and cross-examination. Affidavits are sufficient 
so long as they disclose basic facts from which it 
appears that the Government may prevail.” 


Commissioner V. Shapiro, supra, 44 U.S.L.W. at 43819. 
In a footnote, the Court emphasized: 


“tNJjothing we say here should prevent the Gov- 
ernment from voluntarily and immediately dis- 
closing the basis for its assessment which, if 
sufficient, would terminate discovery proceedings 
and justify judgment for the Government.” 


Commissioner v. Shapiro, supra, 44 U.S.L.W. at 4318, 
n. 10. 


Here, unlike in Shapiro, the Stones’ injunctive action 
was not commenced until thirty months after the chal- 
lenged jeopardy assessment was made, twenty-eight 
months after the Stones were sent a detailed deficiency 
notice, and more than two years after the Stones peti- 
tioned the Tax Court for review of the deficiencies and 
penalties assessed.* Given these events, and the prior 
criminal and civil proceedings, the Stones had to be aware 
of the facts underlying a substantial portion of the chal- 
lenged assessment from the very outset of their injunctive 
action. Under these circumstances, the Stones cannot 
be permitted simply to allege in conclusory fashion that 


* According to counsel for the Stones, the petitioners have 
been engaged in discovery in the Tax Court since January 1, 
1975 and have stipulated to some 500 documents for trial pur- 
poses. Appellants’ Brief, p. 18, n.13. 
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the jeopardy assessment was arbitrary,” notwithstanding 
the Supreme Court’s decision in Shapiro. See Shannon 
v. Umted States, 521 F.2d 56, 61 (9th Cir. 1975), cert. 
denied, 44 U.S.L.W. 3531 (U.S., March 23, 1976) ‘and 
cases cited therein). 


Equally important, defendants did come forward 
with basic facts showing that the government may well 
ultimately prevail on its ci2.med deficiency. Defendants 
did so through an affidavit and exhibits containing mate- 
rial facts, a method of presc .tation which was expressly 
approved in Shapiro, 44 U.S.L.W. at 4318, n. 10 and 
4319. These facts, uncontested by the Stones, were the 
foundation for Judge Weinfeld’s opinion and order. Ac- 
cordingly, under the teaching of Shapiro, the government 
has met its obligation to come forward and, thus, the 
Anti-Injunction Act remains controlling. 


Although the Stones’ brief on appeal speaks of the 
“quantum of proof” which defendants must present to 
support a jeopardy assessment ‘Appellants’ Brief, pp. 
18-20), they concede that the standard is whether the 
assessment is so arbitrary and capricious as to be an 
exaction in the guise of a tax. Appellants’ Brief, p. 20. 
Compare Pizzarello v. United States, supra, 408 F.2d at 
583-86 with Hamilton v. United States, supra, 309 F. 
Supp. at 472-74. See Commissioner Vv. Shapiro, supre, 44 
U.S.L.W. at 4819 (“no basis in fact”!. The uncontested 
facts presented to the district court in this action clearly 
demonstrated that the jeopardy assessment against the 
Stones was not arbitrary and had a substantial basis in 
fact. Consequently, the district court properly dismissed 
the Stones’ claim that the assessment was arbitrary under 


*The Stones’ original complaint relied exclusively on the 
conclusory allegation that the jeopardy assessment was arbitrary. 
Ti.clr amended complaint added one factual allegation—-that the 
computations underlying the jeopardy assessment were arbitrary 
because Francis Rosenbaum war charged with the same diverted 
income. JA-9. The insufficiency of this factual allegation was 
discussed earlier. 
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the mandate of the Anti-Injunction Act, 26 U.S.C. 
S 7421 (a) 


POINT li 


The District Court properly dismissed plaintiffs’ 


claim that the jeopardy determination was made 
in bad faith. 


In requesting injunctive relief below, the Stones also 
claimed that defendants’ determination of jeopardy, pur- 
suant to 26 U.S.C. s 6861, was made arbitrarily in bad 
faith.” JA-7-8. The Stones argued that in the absence 
of a good faith belief that tax collection was in jeopardy, 
injunctive relief is available notwithstanding the Anti- 
Injunction Act, 26 U.S.C. ¢ 7421(a), and the strict con- 
ditions of Williams Packing, supra, 370 U.S. 1. Sec 
Sherman Vv. Nash, 488 F.2d 1081, 1084 (3d Cir. 1973). 


The district court properly rejected the Stones’ claim 
for two reasons. First, Judge Weinfeld recognized (JA- 
106-107) that under the clear weight of judicial authority, 


*The jeopardy provisions of 26 U.S.C. § 6861(a) state, 
inter alia: 
“If the Secretary or his delegate believes that the assess- 
ment or collection of a deficiency .. . will be jeopardized 
by delay, he shall, notwithstanding the provisions of section 
6213 |prohibiting assessment or collection of a deficiency 
until the taxpayer has been mailed a notice of deficiency 
and had an opportunity to litigate the deficiency in Tax 
Court] immediately assess such deficiency ...” (emphasis 
added.) 
See also 26 C.F.R. § 201.6861-1(a). 
The Stones have not argued that defendants failed to com- 
ply with the notice procedure required under 26 U.S.C. § 6861(b), 
cf. Laing v. United States, 44 U.S.L.W. 4085 (US., Jan. 18, 
1976), or any other formal requirements of 26 US.C. § 6861, 
see United States v. Bonaguro, 294 F. Supp. 750, 758-54 (E.D. 
N.Y. 1968), aff'd sub nom., United States v. Dono, 428 F.2d 
204 (2d Cir.), cert. denied, 400 U.S. 829 (1970). 
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the delegated official's determination that collection of 
taxes will be jeopardized by delay is not subject to 
judicial review. See Durovic v. Commissioner, 487 F.2d 
36, 40 (7th Cir. 1973), cert. denied, 417 U.S. 919 (1974); 
Transport Mfg. & Equip. Co. v. Trainor, 382 F.2d 793, 
799 (8th Cir. 1967); Lloyd v. Patterson, 242 F.2d 742, 
743-44 (5th Cir. 1957); Communist Party v. Moysey, 
141 F.Supp. 332, 386 (S.D.N.Y. 1956); and Publishers 
New Press v. Moysey, 141 F. Supp. 340, 343 (S.D.N.Y. 
1956). Cf. Westgate-California Corp. v. United States, 
496 F.2d 839, 841-42 n. 3 (9th Cir. 1974). To the ex- 
tent Sherman v. Nash, supra, 488 F.2d 1081 stands for 
a contrary proposition, we submit that the Third Circuit’s 
decision is in error. See id., 488 F.2d at 1085-86 (Van 
Dusen, C./., dissenting}. 


Judge Weinfeld also concluded that the factual show- 
ing made by the government was sufficient for him to 
dismiss out of hand the Stones’ contention that a belief 


of jeopardy was without factual foundation or that de- 
fendants’ concern for the collection of taxes was feigned. 
JA-105-106. Judge Weinfeld noted: 


“The District Director had the right, and indeed the 
duty, to protect the public fisec against delay in the 
payment of the alleged additional taxes, collection 
of which might well have been jeopardized by the 
prospect of judgments in favor of third parties 
in various pending civil actions against Stone.” 
J A-105-106. 


In making its finding, the disirict court considered rele- 
vant Mr. Stone’s long-standing fraudulent conduct in his 
business dealings with the government through Chrom- 
craft and Alsco and his use of Swiss bank accounts to 
hide the fraud. JA-106. Considering the district court’s 
earlier finding that the seven million dollar tax claim 
had a “substantial foundation,” the court’s recognition of 
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the significance of the many private civil claims against 
Mr. Stone and Mr. Stone’s history of fraud clearly war- 
ranted its finding that there was a factual foundation for 
defendants’ determination, pursuant to 26 U.S.C. § 6861 
(a), that collection of taxes would be jeopardized by 
further delay. 


In an effort to resist the clear support for defendants’ 
jeopardy determination, the Stones argue on this appeal 
that the finding of jeopardy is belied by the fact that 
Mr. Stone had previously placed the bulk of his assets 
into an escrow account under an agreement with the 
government. Appellants’ Brief p. 22. This argument 
ignores the fact that the escrow arrangement protected 
the government only in its twelve million dollar civil non- 
tax claims. If the government should ultimately prevail 
in these claims, the escrowed money will not be available 


penalties assessed. Nor would the government’s future suc- 
cess in the non-tax claims eliminate or reduce the Stone’s 
tax liability for the tax years in issue. Cf. James Vv. 
United States, supra, 366 U.S. at 219-20. In sum, the 
government’s 1970 escrow arrangement gave defendants 
absoluiely no assurance that they could defer tax 
collection until completion of the Stones’ Tax Court pro- 
ceedings without jeopardizing full recovery on the gov- 
ernment’s substantial tax claim. 


The Stones also attack the good faith determination 
of jeopardy by insisting that collection of the govern- 
ment’s tax claim was less in jeopardy at the time of 
the 1972 assessment that it had been two years earlier. 
Appellants’ Brief, p. 22. Tris contention, however, does 
not detract from the district court’s finding—that “acts 
did exist to support a determination of jeopardy in }eb- 
ruary, 1972. Where such an independent, solid basis 
exists for the jeopardy determination, the court should 
cease its inquiry and dismiss the taxpayer’s claim. Cf. 
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Bob Jones Univ. v. Simon, supra, 416 U.S. at 740; 
Shapiro v. Secretary of State, 499 F.2d 527, 585 (D.C. 
Cir. 1974), aff'd sub nom, Commissioner v. Shapiro, 
supra, 44 U.S.L.W. 4813; Jannelli v. Long, 487 F.2d 
317, 818 (8d Cir.), cert. denied, 414 U.S. 1040 (1973). 
The court cannot be asked to set aside a jeopardy deter- 
mination simply because the Internal Revenue Service’s 
determination could have or even should have been made 
earlier. 


In summary, Judge Weinfeld correctly held that the 
jeopardy determination is not subject to judicial review. 
He also found that, in any event, the facts presented by 
the government supported a determination of jeopardy. 
Accordingly, the district court properly applied the pro- 
hibition of the Anti-Injunction Act to plaintiffs’ claim 
for injunctive relief based upon the alleged bad faith of 
defendants in invoking 26 U.S.C. § 6861(a). 


CONCLUSION 


By reason of the foregoing, the opinion and 
order of the district court dismissing plaintiffs’ com- 
plaint for lack of subject matter jurisdiction should 
be affirmed. 


Respectfully submitted, 


ROBERT B. “ISKE, JR., 
United States Attorney for the 
Southern District of New York, 

Attorney for Defendants-A ppellees. 


WILLIAM G. BALLAINE, 
Assistant United States Attorney, 
Of Counsel. 
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